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Q3ME11-3 ACT #2023

By Senators Roberts, Givhan, Shelnutt
RED: County and Municipal Government

First Read: 20-Apr-23

2023 Regular Session
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SB228 Enrolled

Enrollsd, An Act,

Relating to residential resal sstate transactions; to
raquire buyers to make certain disclosures to homeownsrs and
h

¢r interested parties that the buyer intends to engage
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aspsecits of a wholesale tran

=

certain unfalr service agresmsnis purporting to establish a
long-term right to list betwszsn rsal sstate companiss and

raesids

3

tial real estate owners; and in connection therewith
would have as its purpose or.effeét the requirement of a new
or increased expenditure of local funds within the meaning of
Section 111.05 of the Constitution of Alabama of 2022.

BE IT ENACTED BY THE LEGISLATURE OfF ALABAMA:
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Section 1. The Legislature finds and declar
the foilowing:

{1) Wholesaling rsal propsrity occurs whsn a buver
enters into a contract for purchase and sale of a
single-family residential property with the seller of ths

perty thereby creating the buyser's equitable interest in

the property, the buyer then finds a subsequent purchasesr
willing to pay a higher price for the propsrty and then
assigns -its interest to the subsagusnt purchaser for =z

(2) Certain unfair servics agrssmentcts provide & rezl
estate company with the right to market, list, or assist in

ial propertyv for up to 40 vyears, binding
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lling a residsen
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homeowners and successors in intarest through a recordsd

memorandum and penalizing the homsowner or successor in
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(3) The practicss of wholesaling residsential real
estate, and recording these unfair service agresmenis, pose a
significant risk to Rlabama homsownsrs if left unregulatad.

(4) The lack of any restrictions enables prsdatory
practices against homeowners, especially those who have lived
in a home-for a long'period of time, leading to {financial loss

and resulting in confusion for unsuspecting subsaqusnt

.

(5) The Legislature concludes the following in ths
interest of protecting Alabama homeowners and homs buvers:

a. Disclosure of the limited interest, marksting, and
assignment of the buyer's equitabls interest in the
homeowner's properity should be rsquired of buyers angaging in
wholesaling.

sments creacte clouds on the

(l’

b. Unfair ssrvice agr

titles of Elabama homss and burdsen Alabama homeowners with

t*h

alse promises, ars against the public interest, and
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constitute unreasonable restraints on the alienation of
propearty.
Section 2. (a) A person may acguire an eguitable
/

sidential propsrty as the buyer
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under a contract for the purchase and sale of the property and
then may assign or oififsr to assign the intersst for a fss if
the buver discloses in writing all of the following:

(1) To any potential subssquent purchaser or assignee,

the nature of the buver's squitable interest.

il

(2) To the seller of the propsrty, the buyer's intent
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to markest it

purchaser of the property at least thres business days prior
to the effective date of any assignment

(b) Written disclosure under subssction (a) shall be
required for the intent to market and transfer an equitable
1

interest in residential real property, as limited by

[}

subsection (d), whether by assignment, novation, or othsar
similar method of transferring interest in real property.

(c) (1} A violation 0of this section is a2 Class C

[$3]

misdemeanor:

(2) In addition to criminal penaltiss,

fu

person

violating this section may be liable to the psrson tc whom

disclosure is required in an amount equal to thress times the
fes or amount received by thes buyer pursuant to ths

(d) This section shall only applyv to transactions
involving single-family residential property and shall not

apply to any other property.

o

{(e) This section shall not infrings on the right of th

parties to otherwise agrsz by contract,

Section 3. (a) For purposss of this ssction ths

following terms have the following meanings:
(1) RECORDING. Presenting a document ©o a county judgs

of probate for ofificial placement in the public land reacords.
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this state which 1s used primarily for a dwelling and contains
one to four dwelling units.

(3) SERVICE AGREEMENT. A contract under which a parson
agrees to provide services in connection with the purchase or
sale of residsntial real estate.

(4) SERVICE PROVIDER. &n individuzal or sntity thatc
provides services to another party under a service agreement.

(5) UNFRAIR SERVICE AGREEMEINT. & sszrvice agreement in
which the ssrvices subject to thes agreemsnt are not performed
within one ysar after the date upon which the agresment
commences and provides any of the following:

a. Purports to run with the land or to bs binding on
future owners of interests in the real property.

b. Allows for assignment of th
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service without notics and agreemsnt of the ownsr of

c. Purports to creats a lisn, sncumbrancs, or cther
real propertv security interest.
(b) This act does not applyv to anv of the following:

(1) 2 home warranty or oth=sr type of similar product

[{}]

that covers the cost of maintenance of a major housing syst

L,

such as plumbing or slectrical wiring, for a sst period of
time from the date & houss is sold.

(2) En insurance contract.

(3) BRn option to purchase or right of refusal to

purchase real estate.

red into by a

«

(4) & maintenance or repair agreement ent

homeownars' association in a common interest community.
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SB228 Enrolled

(5) Rgrszements to manage residential real sstate.

(6) & declaration of anv covsnants, conditions, or

restrictions created in the formation of a homeowners'
association, a group of condominium ownsrs, or othar common
interest community, or an amendment to the declaration.

(7) & mortgage loan or commitment to make or receive a
mortgags loan.

(8) A security agresment undar Alabama's Uniform

Commercial Code, relating to the szle or rental of personal
property or fixtures.
(9) Water, seswer, electrical, telsphone, cable, or

O
-t
oy
(1}
]
]

egulated utility service providers.
{(c) This statute does not impair ths rights grantsd by
a mechanic's or materialman's lien under Section 35-11-21i0,

Code of Alabama 1975, et ssg, or by anothsr judicially imposad

s uniair undsr this

f=te

(d) If a service agr ntc
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M

section, it is uneniforceablis.

(e} If a person enters into an unfair service agrssment
with a consumer, that agreement shall be dsemed a2 decseptive
act under the Alabama Deceptive Trade Practices Act,

75.
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commancing with Section £8-i9-1, C
(£) No person shall record or causs to be rscordsd an

r service agrasmeni, ©Or notics or memorandum of an uniair

fare

a

Fh

un

service agreement in the state.

(1) If an unfair service agresment is recordsaed in this
state, it shall not provide actual or constructive noticse
against an otherwiss bona fides purchaser of the residential
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SB228 Enrolled

real property to which it pertains, or against a creditor with
a security interest in the residential rezal propsrtv to wnich

it pertains.

(2) & service provider who racords or causa2s to be
recorded an unfair service agreemsnt or notice or memorandum
thereof in this state is liable to an affected party for ten
thousand dollars ($10,000) in statutory damage.

(g) If an unfair service agresment, Or notice or

. 1

ce agreement, is recordsed in ths

(v

memorandum of an uniair ssarv

I

state, any party with an interest in the residential real

property to which it pertains may take esither or both of ths

~

(1) 2pply to the circuit court in the county whers the
recording exists to sesk a court order dsasclaring the agrsemenc
is void and of no eiffect.

(2) In addition to the statutory damages dsscribed in

subsection (f) (3), rscover actual damagss, plus costs and

(0

ees as mav be proven against ths service provider

1

attorney
who recorded the agreement.

Section 4. Although this bill would have as its purposse

h

a new or increased expenditure of

1y

or eifect the r iirement o

L

c

9

t

local funds, the bill is excluded from further rsquiremsnts
and application under Section 111.05 of the Constitution of
2labama oi 2022, bescauss the bill definss a new crims or
amends the definition of an existing crime.

Section 5. This act shall bscome =zffective on the first
day of the third month following its passage and approval Dbs

the Governor, or its otherwiss becoming law.

P

Page o



[

SNEOY U s W N O 0N O U W N O W0 ] OYU AN W N O WO

e i i T S R e e R S I e T e T T QO Py i S o Sy VS VR Y
W W W0 W WO WW0WWWWOoWwWWWow W W~ =~ o~ wd s owd =) o] o= Y

SB228 Enrolled

Sl

President and Prgﬁ?&ing Of%izer of the Senat=
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HDseDf Representatives
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SB223
Senate 27-ARpr-23
I hereby certify that the within Act originatsd in and passead
the Ssnats, =z2s amend=zd.
Patrick Harris,
Secretary

House of Representatives
Passed: 0S-May-23

By: Senator Roberts
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GOVE%’OR 4

filabana Secretary Of State
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PATRICK HARRIS,
Secretary

| hereby certify that the Resalution as DATE: o 777 205
required in Section C of Act No. 81-889
was adopted and is attached to the Bill, RD 1 RFD ﬁr/ UH@

| hereby certify that the notice & proof is
attached to the Bill, SB
as required in the General Acts of Ala-
bama, 1875 Act No. 919.

PATRICK HARRIS,
Secretary

REPORT OF STANDING COMMITTEE

This bill having been referrcd by the
House to ils standing committee on

CA-S6 was
acted upon by such committco in
session, and returned therefrom to the
Housg with the recommendation that it be
Passed, w/amend(s) wisub, .

CONFERENCE COMMITTEE

Senate Conferees

T * day of 26.0 ,2023.
irperson
DATE: <y 2023
RF RD 2 CAL
DATE: 20___
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Committee

RE-COMMITTED []

| hereby certify that the Resolution as
required in Section C of Act No. 81-889
was uanM%n and is attached to the Bill,
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Clerk
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